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The affirmation of facts is the premise and foundation of a judge’s decision, but 
due to the limitation of certain space and time, plus the bounded rationality of the 
judge, it may be difficult to prove the evidence. At this time, the presumption of facts 
offers a useful method for the judge to walk out from the difficulty of fact affirmation. 
The presumption of facts means that in the circumstance that there’s no definite rule 
in the laws, the judge can presume the fact with rule of thumb when the basic facts are 
proved, and the conclusion reached from the presumption can be overturned by either 
party’s counterevidence. In terms of the definition, the presumption of facts is based 
on the normal connection between things, which falls into the category of 
presumption. As to the structural analysis, the logical nature of fact presumption is the 
search, selection and application of rule of thumb. Comparing the two law systems, 
even though the tradition of law, culture background, litigation modes and the 
methods taken in the lawmaking and judicial operation are different between each 
other, the presumption of facts are widely used in both law systems, and it is enriched 
and perfected in the legal practice through the combination of legislation and 
precedents. However, in the 2007 PengYu Case, the judge applied the presumption of 
facts to identity the facts of the case, which caused a huge disturbance. The reason for 
it lies not only in the absence of the fact presumption in the civil procedure law (it is 
merely a general and abstract rule in its judicial interpretation), but also the unclear 
relation between the insufficient rule and the presumption of law, not to mention the 
significant issues in judicial practice and operation, such as the application condition, 
legal effect and application rules. Due to the insufficiency in legislation, it is hard for 
the judge to avoid the confusion in the application of the fact presumption in the 
judicial practice. On one hand, there may be the reluctance to apply the presumption; 
while on the other hand, there may be misuse of the presumption for the lack of 
constraint. Therefore, when in the difficult position of finding the fact, the judge shall 















extent. From this path, I will first make a deep analysis of the fact presumption theory, 
and then take the legislation and judicial practice situation into consideration. After 
that, I will summarize fact presumption from the aspects of application condition and 
operation procedure, hoping to make reference for the judges in the cases of fact 
presumption so that the presumption of facts would be used in the specific trials. 
However, the wide and reasonable use of fact presumption in the legal practice 
requires not only the active application by the judge through logic thinking, but also 
the fixed provision in the form of legislation. Only if the application of fact 
presumption is strictly stipulated via perfect legislation, secured procedures, 
instructive category restrict and other aspects can the obstacles be resolved so that the 
due justice in the application of presumption of facts can function properly in the civil 
legislation. 
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